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United States District Court 

Western District of New York 


THE UNITED STATES 

v. 

ANNETTE NUGENT, MANUEL PERDOMO, STEPHEN 
E. LEVY and DANIEL A. NUGENT, 

Defendants. 

Criminal Docket 
No. 1973-97 
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Excerpts from Proceedings of November 20, 1973. 

Excerpt from testimony of the Witness JOSEPH A. 
SOLPTETRO, had and taken in proceedings before the Hon. 
John T. Curtin, United States District Judge, in Part II, 
United States Court House, Buffalo, New York, on Novem- 
ber 20, 1973. 

Appearances : 

John T. Elfvin, United States Attorney, by Anne M. 
Srebro, Assistant United States Attorney. 

Goldberg & Finger, Attorney for the Defendants Annette 
Nugent and Manuel Perdomo; Jack G. Goldberg, Esq., of 
Counsel. 

George B. Doyle, Esq., Attorney for the Defendant Daniel 
A. Nugent. 
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J. A. Sol pietro, for Government , Cross. 

JOSEPH A. SOLPIETRO, a witness called by and in 
behalf of the Government, having been previously duly 
sworn, was examined and testified further as follows: 

Cross Examination by Mr. Doyle : 

Q. Mr. Solpietro, when was it that you first learned you 
would be testifying here today? A. I forgot the date we 
were up here before. 

Q. That was back around Octol>er 23rd ? A. Yes. 

You were standing hv on that date readv to testifv? 
A. Yes. 

Q. And likewise then you were apprised of the fact that 
this hearing was adjourned until yesterday, is that correct? 
A. That’s correct. 

Q. And you have been standing by ready to testify here 
for the last day and a half or so? A. Beginning yesterday, 
that's right. 

Q. Now, you appreciated and understood as an experi- 
enced narcotic agent this was an important part of the 
proceeding, didn’t you ? A. Yes, 1 did. 

Q. Incidentally, when you were back making the pleth- 
ora of mental notes that you have told us about and a 
few written notes that you have also mentioned to us, what 
were you making those notes for the purpose of? A. The 
notes while I was in the room ? 

Q. Yes. A. So 1 could relatively put down the approxi- 
mate time things happened, the approximate things that 
happened while I was on surveillance. 

Q. And you were recording it for that purpose so you 
would have a record of it ? A. For myself, yes. 

Q. And a lot of things were happening you wanted t,i get 
them down in writing. I assume? A. That’s correct. 

Q. Isn’t that correct ? A. Correct. 
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J. A. Solpietro, for Government, Cross. 

Q. And I assume that you followed the old adage that 
one scratch of the pen is probably worth the memory of 12 
men, didn’t you? A. T never heard that before. 

Q. Tn any event, you scratched out these notes as best 
vou were able during the course of the duties that you were 
performing, correct ? A. That’s correct. 

Q. And the next day in order to have a record of the 
«>vents that occurred on the day before you made out one of 
these BD 6 forms, is that correct? A. Yes. We meet with 
the rest of the agents. We put our notes together, what I 
saw at this time, did anybody sec anything before. We put 
it together into what we call a BND 0, BND G report. 

(}. All right, and is this, — this, of course, is to advise 
your agency and your superiors of exactly what happened, 
isn't that correct ? A. Basically, yes. 

Q. And also this is a written record that is made fairly 
contemporaneously with the events to have a written record 
of what occurred, isn't that correct ? A. That's right. 

Q. Now, incidentally, the events we are talking about, 
so we are clear on that, occurred almost a year ago. didn’t 
they? A. That’s right. 

Q. Now, in connection with your testimony here today, 
appreciating that it was an important part of the criminal 
proceeding you made efforts to prepare yourself for your 
testimony today? A. Yes, 1 did. 

Q. And prepare yourself for your testimony on October 
the 23rd. is that correct ? A. Yes, T did. 

Q. Fine, and will you tell us. please, what steps you as a 
careful agent took in order to prepare yourself for your 
testimony? A. I reviewed the BND G to get the times and 
the dates straight. 

Q. All right, so that I understand having made this 
record, sir, in writing of what had occurred on those events 
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.7. A. Solpietro, for Government, Cross. 

then when you were about to be called upon to recite those 
events you reviewed this particular BND fi form, is that 
correct? A. My surveillance report, yes. 

Q. Right, and in order to again, talking about almost 
a year ago, to fully refresh your recollection on these par- 
ticular events? A. That’s right. 

Q. And in so reviewing those reports they did in fact 
provide that purpose for which they had been made, didn't 
they? A. They did. 

Q. And it refreshed your recollection about the events 
of that evening? A. Yes, sir. 

Q. All right. Now, the BND (1 form that we are talking 
about, is it one form or two? A. If there is two pages the 
second page is called 6A, a continuation. 

Q. I see. Tn any event, it is one report and one writing 
that we are talking about? A. Yes. When you have an 
undercover agent working lie does what we call an under- 
cover memo. We do the surveillance memo. 

The Court : Does each agent make his own report ? 

The Witness : No, sir. 

The Court: Of what he himself sees or is this, — 
is it like soup, everybody throws everything in the 
pot? 

The Witness: It's not like soup. Kverybody meets. 
At that time 1 was the agent that did the surveillance 
memo and what, — what things happened between 
what T did and what T saw is fdled in by the other 
agents. We compare things; we get a chronological 
order the best we can. For example, let’s say when 
Chalmers left I didn't see whore he went but it would 
be included if somebody else saw him leave, things 
like that. 



5 


J. A. Solpietro, for Government, Cross. 

By Mr. Doyle: 

Q. And incidentally, so that we are clear on that also, 
these conversations that you overheard from the next room 
you had made some notes, T take it, on exactly what the 
conversations were? A. Yes. 

Q. And those, apain, became part of this composite form 
that you have told us about, is that correct ? A. Yes. 

(J. Now, you say in addition to that there was an under- 
cover memo from Chalmers? A. No, sir, Apent McDonald. 

Q. From Apent McDonald, T see. In fact, the informant 
that was workinp on this matter was Chalmers, isn’t that 
correct? A. Yes. 

Q. Did he provide any memo that you know of? A. Not 
that T know of, no. 

Q. Or his recollection coneerninp the events surroundinp 
this particular arrest were never recorded to the best of your 
knowledpe ? A. In this particular case 1 have to say 1 
don’t know but it is customary that we do pet a statement 
from the informant 1 have done that on numerous occasions. 

Q. Do you know whether that was done in this case? A. 
In this case I don’t know. I really don't know. 

Q. Do you know whether that was part of this report 
that you read for the purpose of refreshinp your recollec- 
tion? A. What lie said in his statement is not reported 
in my report. 

The Court: Excuse me, Mr. Solpietro, you say 
“mv report." We had Mr. McDonald in here and 
lie said hi 1 was the case apent and it was his report. 
Now, whose report is it? 

The Witness: When I say “my report” 1 am speak 
inp of the surveillance report. 

The Court: Is that a separate sheet in there? 

The Witness: Yes. 
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J. A. Solpietro, for Government, Cross. 

Tilt* Court: Mrs. Srebro do you have this report 
here in the courtroom? 

Mrs. Srebro: Yes, I do. However, I oppose turn- 
ing it over, if that is what your Jlonor is driving at. 

The Court: All right. Hand it to Mr. White and 
mark it as a Court Exhibit and I want to look at it 
and then I will make up my mind about whether we 
will turn it over. 

Mrs. Srebro: The only thing i would like to point 
out is that Mr. Solpietro testitied that he reviewed 
lus surveillance report only for dates and times and 
not for content. 

The Court: 1 know that hut you say you have a 
surveillance report. Is this a separate sheet in Mr. 
McDonald's report? 

The Witness: Yes, sir. You will find when you 
look there are two of them. One will be written by 
him and the report will be undercover negotiations, 
I think is the title he used, and he will put down on 
paper what he did undercover. On the same thing, 
a different sheet of paper on a different report l will 
put down a surveillance report and I will put down 
what I saw happening. 

The Court: Does each agent do that t Does each 
agent make a separate report of what lie himself did ? 

The Witness: No, sir. One agent will be assigned 
the surveillance report. Each agent will contribute 
notes and comments to the report. 

The Court: 1 know you are not the high fellow up 
in your agency, Mr. Solpietro and you have nothing 
to do with policy but I can't think of a sillier way to 
make reports because nobody could ever use that to 
refresh their particular recollection of what they 





J. A. Solpietro, for Government , Cross. 

themselves, and I am speaking of the individual, saw 
or heard on a particular occasion because if it is 
mixed in with the reports of all the other agents 
there is no way after a year passes or two years 
pass in which a witness could say “this is what I 
saw”, and the other vice to it is that he then after 
a year passes, would look at the report and believe 
he saw certain things which are there in the report 
which he never saw at all. Mr. Doyle, I think no 
comment is necessary, hut continue. 

Mr. Doyle: I made none. Your Honor, in light 
of the fact the Court has ruled it would like to look 
at the exhibit and in light of this witness’s testi- 
mony heretofor, it certainly may greatly shorten or 
may greatly color my cross examination if 1 can 
have a ruling on whether or not I can see it. 

The Court: Mrs. Srebro, do you have Agent Mc- 
Donald's whole report? 

Mrs. Srebro: Yes. your Honor, I do. 1 have 
separated out of that, — they have the report broken 
down into several areas. One is arrest. Another 
is what they call a surveillance report. The sur- 
veillance report was prepared and signed by Mr. 
Solpietro. although it does perhaps contain other 
people, — other things of people on surveillance. 
Agent (Jregg and other agents on surveillance. 

The Court : Can we do this, please.— can we mark 
the whole report as a Court lvxhibit. 

Mrs. Srebro: The entire report, your Honor. 

The Court: Mr. McDonald’s entire report. \Ye 
will mark that as a Court Kxhibit. I know your 
position and I realize that is the (Jovernment s posi- 
tion in all these cases and I am going to look at the 
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Offers of Counsel. 

report. Then we will be in recess until 2 o’clock. I 
may at that time decide that fairness says that this 
•eport should be turned over to Mr. Doyle and Mr. 
Goldberg for cross examination. I have already in- 
dicated and I have in the past in other hearings, so 
far as narcotic agents are concerned, my view as 
to the failures in this report, — in their reports, — of 
course, that goes unheeded because Mr. Solpietro 
certainly isn't making policy here for narcotics, but 
I think it has come to the point where something 
must be done in these cases. 

Mrs. Xrebro: Your Honor, 1 hope you are not — 

The Court: You consult with Mr. Elfvin and Mr. 
Arcara about my thought here and if you. of course, 
if you come to the conclusion that it may lie turned 
over, — I may look at it and decide not to turn it over. 
I am just telling you what I am thinking about, but 
if at 2 o’clock you are in the jio.sition that it should 
not be turned over, then at that time 1 think either 
Mr. Elfvin or Mr. Arcara should be here with you 
so that we can discuss the matter and determine 
whether or not we should do a number of things. 

One is to give you an opportunity to lile a memo- 
randum as to whether this report should not be 
turned over because, frankly, Mr. Doyle and Mr. 
Goldberg and the Court are well aware of the rule of 
Section 35(H) and this material does not come within 
the dictates of 3500. 1 think that the law ought to 
be changed but I know that there are cases which 
stand against my suggestion on that or my thought 
on that, but 1 will not turn it over to defense counsel 
until you have had an opjiortunity to consult and 
you have had an opportunity to have your superiors 
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Offers of Counsel. 

in your office think about it and determine what 
ought to he done. It may be I will decide after I 
look at it that it will he of no help, assistance or 
anything else and should not be turned over, so let 
us mark it now and we will be in recess until 2 o’clock. 

(Court Exhibit No. 1 marked for identification.) 

The Court: This is what Mr. McDonald has given 
to you as his complete report, is that right, Mrs. 
•Srebro ? 

Mrs. Srebro: Yes, your Honor. However, there 
were some additions, all of which the* defense attor- 
neys have. 

The Court: Mr. McDonald, — is he here today f 

Mrs. Srebro: Yes, lie is. Well, lie was here this 
morning. I didn't really, — I don’t know whether he 
is here right now. There were additional items and 
these would be the waiver of rights which is turned 
over, signed by Mr. IVrdomo. 

The Court: All right. 

Mrs. Srebro: And the statement taken from Mr. 
IVrdomo. They were not in the original report. 
The original report that I got I got those from Mr. 
McDonald at a later time. 

The Court: All right. 

Mrs. Srebro: And I turned it over to defense 
counsel. 

The Court : There is more trouble with reports, 
what is the report. Will you check with Mr. Mc- 
Donald and perhaps Mr. Solpietro, or if they 
wouldn’t know. Mr. Teresi would knew whether there 
are any other reports concerning this particular 
investigation because sometimes they call them ad- 
ministrative reports and the agent would say “wt 11, 
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Offers of Counsel. 

that is not my report", hut it is a report of the 
agency which perhaps has some information which 
should he made available. 

Mrs. Srebro: Your Honor, 1 should like to point 
out to you that I extracted from what 1 have hen* 
marked as Government's Exhibit No. 1, and that is 
the inventory of the items seized, which also serves 
as the chemist's report. In other words, I extracted 
that for tliis hearing. 

The Court : So there is no mistake, Government’s 
Exhibit 1 will be for the present in the custody of 
the Court as part of Court Exhibit 1. 

Mrs. Srebro: You may at this time also wish to 
have the. original of Government Exhibits 5, (> and 
S wliich are also a }>art of this report. 

Mr. Goldberg: I am going to object to those ex- 
hibits if they are purportedly being offer«*d into evi- 
dence. 

Mrs. Srebro: They are not being offered in evi- 
dence. 

The Court: They are not offered in evidence. 
She just wants to make sure that l have everything. 

All right. \Ye will be in recess until 2 o'clock. 

(Recess taken at 12:25 P.M. ) 


Proceedings: After recess, 2:50 P.M. 

Appearances: As before noted. 

The Court: Before we continue with cross exam- 
ination, at the end of the morning session the Court 
had an opportunity to examine Court Exhibit 1 
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Offers of Counsel. 

which contained Agent McDonald's report, the spe- 
cial surveillance report of the present witness Mr. 
Solpietro and other reports or portions of the re- 
port of the, — part of the report of Agent McDonald. 
It appeared to me that in these eases that although, 
and I have had, — the United States Attorney has 
called to my attention the case of United States and 
Uovello, decided by the Second Circuit on September 
23, l!)(i8. Judge Waterman writing for the Court, 
Judges Feinlterg and Martels, at page 543 of the 
decision, they review the District Court action in 
which lie refused upon the defense counsel's request 
during the pretrial hearing on appellant's motion 
to suppress evidence obtained through alleged illegal 
eavesdrop. They wanted to look at the agent's re- 
port and Judge Mansfield who was the trial Judge 
refused to turn it over. I realize that this is tin* law. 

On the other hand, on page 544 the Court goes on 
to say that — and continued at 545, that in discuss- 
ing the Foley case. United States against Foley, 
283 F2d 582, the Court in the Covello cast* points 
out in Foley the (iovernmeut sought by mandamus 
to have us instruct the District Judge to vacate his 
order providing for a suppression hearing and pro- 
viding for the production of documents at that hear- 
ing. We denied the petition but we read the denial 
as holding no more, that we left it to the discretion 
of the trial Judge to order a production of docu- 
ments. We do not read it to hold as a matter of law 
that the Jencks Act compels disclosure to defense 
counsel of the prehearing statements of a witness 
who testifies at a suppression hearing, so it appears 
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Offers of Counsel. 

to lx 1 quite clear that where in the discretion of the 
District Court Judge fairness says the report should 
l>e turned over it ought to !>e, it should he turned 
over, although not required to he. 

1 have looked at the report. As in many other 
kinds of reports with skilled defense counsel there 
are some minor differences between what is in his 
report, maybe as far as the time or statements and 
so forth and also exactly who said what, where and 
why, hut 1 find no substantial difference between ! 

what the witness has testified to and what is set 
forth in the report. 

1 think that here in the past it has not been the 
practice to turn over these reports. In this par- 
ticular case I will deny the defense motions, defense 
counsel motion to have the matter turned over, but 
1 want > m ike clear, and Mr. Elfvin is here, Mr. $ 

Arcara, Mrs. Srebro, to the Government that in 
future hearings they should have the reports avail- 
able and be ready at the conclusion of the agent's 
testimony to make that portion of the rej>ort which 
is his part of the report available. That means, of 
course, in the Customs Agency reports and in the 
Narcotic Agency reports which we are dealing with 
here that in many cases since the report of the agent 
is all lumped in together under one heading that the 
entile report would be turned ovei at the end of the 
testimony of the first Government witness. 

I think we are ready, we can continue with the 
cross examination of Mr. Solpietro by Mr. Doyle. 1 
refuse to have the report turned over. All right, 

Mr. Doyle. 
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Certification. 

Mr. Doyle: Your Honor, I must ask the Court so 
that I can guide myself accord ; ngly for clarification 
of its ruling. I understand the Court’s -coding of 
U. S. vs. Covello as it has been applied to the facts 
here it is in the Court’s discretion as to whether or 
not to turn these matters over. 

I wish to cull to the Court’s attention, of course, 
to my request, — it was really double pronged. It 
was certainly based on the discretion that rests with 
this Court in connection with 3500 material gener- 
ally at preliminary hearings but also I had started 
to embark upon an read of cross examination with 
reference to the use of this particular material for 
the purposes of refreshing recol lection and got 
started on that particular cross examination when 
tiie Court asked that the U. S. Attorney turn over 
that matter for in camera inspection. What 1 am 
basically asking is it the ruling of this Court that 
in either event, whether straight 3500 material or 
material used to refresh the recollection this report 
will not be turned over to defense counsel, because if 
so I will discontinue that line of inquiry. 

The Court: That is my ruling, Mr. Doyle. 

Mr. Doyle: Thank you. 

I hereby certify that the foregoing is a correct and ac- 
curate transcription of my shorthand notes. 

E. F. KNISLEY, 

Official Reporter, U. S. District Court. 
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